
EX PARTE OR LATE FILED

Robert H. Castellano
Director
Federal Regulation

May 25. 1995

Room 1119L2
295 North Maple Avenue
Basking Ridge, NJ 07920
908 221-2330

Mr. William F. Caton
Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

RE: Ex Parte Presentation
[CC Docket 94-129]

Dear Mr. Caton:

On May 24, 1995, Ms. Darlene Richeson and I met with Messrs. Wilbert Nixon,
Robert Spangler and Ms. Susanne Perrin of the Common Carrier Bureau to discuss
AT&T' s previously-stated positions in the above-captioned docket.

Because the meeting was held late in the day, two copies of this Notice and the
attached informative materials that were discussed in that meeting are being
submitted on the following business day to the Secretary of the FCC in accordance
with Section 1. 1206(a)(2) of the Commission's rules.

Sincerely,
" '/ ;:.. / ~

'. 1..1-; '/;'.' .. ' .'.pfl·. .. /.~ (It ,j . f -l. Cc.l vu;/

Attachments

cc: Mr. Wilbert Nixon
Mr. Robert Spangler
Ms. Susanne Perrin

-------_.._-----------



~-"'."

5/24/95

DISCUSSION OF CC DOCKET NO. 94-129- POLICIES AND RULES
CONCERNING UNAUTHORIZED CHANGES OF CONSUMER'S LONG
DISTANCE CARRIERS

• Florida Public Service Commission
- Voted 12/6/94 to propose revisions to Rule 25-4.118, F.A.C. ,

Interexchange Carrier Selection
- Proposed rule included separation of LOAlinducement
- After reviewing comments, Hearing Officer concluded:

a. There were legitimate concerns with proposed rule.

b. Single document requirement would eliminate forms of
inducements which seem to be well received by the public and
beneficial to competition.

c. Many of the documents causing problems were infirm for reasons
other than the LOAJinducement combination. There does not
appear to have been a significant number of Florida complaints
related to checkslLOAs used by major carriers.

d. No assurances that a separate LOA document would eliminate
or materially affect the problem

e. May be legitimate concerns about impact of rule on commercial
free speech.

f. "The rule purports to require certain statements to be included
in the company's advertising, to prescribe a separate document
form and to require specific type fonts in the text. While the
Hearing Officer believes that the Commission could prescribe
virtually any reasonable format for an LOA as a free standing
regulatory document, not involved in advertising, coupling
form and content requirements with advertising in such a way as
to restrict that medium is problematical. There would be a
colorable claim that the rule as proposed impinged on commercial
free speech."



• Florida Rule Passed on May 2, 1995
- Separate document requirement for LOAs removed.

- Standard of "misleading or deceptive" is established and a
definition is added.

- Reference to telecommunications company to which service is being
changed must identify the actual service provider setting charges

- Specific statement and type font requirement have been removed.
Statement that customer's signature will effect a service change
is required along with any associated charges or limitations.

- Section on non-English documents is added.

• Other State Activity

- California- Enacted 2/24/95
- No separationlLOA requirement.
- Requires that document fully explains nature and extent of action.

- New York
- Enacted 2/27/95
- Much like current FCC rules.

- South Carolina
- Enacted 3/20/95
- Staff is postponing any separation action until final rules are

rendered by FCC. Current rules allow for combined
LOA/inducement, but establishes that customers must
be properly informed of what execution of the LOA means.

- Tariffs must be filed by all carriers/resellers pledging not to
indulge in deceptive or misleading marketing practices.
Violations could result in withdrawal of state certification.



LONG DISTANCE COMPANY

SWITCHING

Prepared by The NPD Group, Inc. for:

AT&T



METHODOLOGY

BACKGROUND

In connection with the FCC's rulemaking on customer PIC changes in Docket 94-129,
AT&T contracted The NPD Group to conduct a research study of its PIC change
switching process. The process under investigation is the use of checks combined with
LOAs as a monetary incentive to get customers to switch to AT&T. The information
gathered will be used to evaluate whether those customers who responded to the offer
(signed and cashed the check) understood that by doing so they would be switched to
AT&T.

ORJECTIVES

The primary objective of the research project is to answer the following question:

• Did the customers understand that when the check is signed and cashed,
it becomes an authorization to switch to AT&T?

MEmODOLOGY

AT&T provided The NPD Group with a sample file of 5,000 current AT&T customers
that were won back via a check during the latter part of March, 1995. The NPD Group
developed a 10-minute telephone questionnaire, programmed it in a CATI (Computer
Assisted Telephone Interview) format and fielded it to 1,424 respondents for a total of
500 qualifying interviews. The study was conducted between April 18 and April 23,
1995.

QUESTION SCREENING PROCESS

Unaided

Aided

Were there any conditions to signing and cashing the
check?

What were the conditions?

You may have already answered this, but were" you
aware that by signing and cashing the check you
would be switched to AT&T?



SUMMARY OF FINDINGS

• 497 respondents received a mailing from AT&T in the past 3-4 months.
The remaining 3 mailings were received by another member of the
household.

• 486 out of the 500 (97%) looked at the mailing themselves. The
remaining 14 mailings were looked at by another member of the household.

• All 500 respondents said that the mailing contained a check

495 signed and cashed the check themselves

5 checks were signed by another member of the household.

• In total, 494 respondents out of the 500 interviewed were aware that by
signing and cashing the check, they would be switched to AT&T.

Unaided Awareness

Aided Awareness

- 334 were aware on an unaided
basis that by signing and cashing
the check they would be switched
to AT&T.

The remaining 166 respondents were
aided; of them, 160 answered that
they were aware that they would be
switched.
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Title

g.A-l - Which i. the PRI~Y long di.t.nee telephone ca-pany you .re
currently u.ing .t~? That 1. the telephone co-p.ny that
c.rri•• your long di.t.nee c.ll...de froe your~ when you
cell out of your .tete.

g.8 - How Meny ~nth. have you been a cu.to-er of ... ?

) g.C· Did your houaehold rec.ive .ny ..iling ..terlal. froe AT'T
ln the peat ) to • MOnth.?

4 4 g.O - Old the ..iling contain a check?

S 5 g.H - Did you .lgn .nd ca.h the check?

6 ,g.1 - Did anyone el.e in the hou,ehold 'ign and ca.h the check?

7 7 g.12 - I apoke to another ....r of your hau.ehold who ..nti~ thet
you looked .t ..Uing ..ted.l, froe AT'T, .nd ,igned and c••bed
the encloaed check. I. that corr.ct?

I • g.J - Were th.r••ny condition. to .ignlng .nd ca.hing the check?

9 9 g.Jl - Wh.t were the condition.?

10 10 0.11 - You ..y heve .lr••dy anawered thl. but, were you .war. thet by
.igning .nd c••hing tha check you would be ••itched to AT.T?..

11 11 0.1. - Now, • f.w que.tion. for cla••iflcation purpo.e. only. During an
aveuge _th, about how -..ch doe. your bouaehold apend on the
LONG DISTMa POItTIOIC of your _thly' t.l.phone bill?

1) 13 O.lb - Of the .-ant your houaehold 8peRde on long dinane., ple••e
t.ll ...ppro.l_t.ly what perc.nt i • .,.nt on intern.tional
c.ll. -.de froe your '-?

14 1) 0.1 - What 1. the l ••t level of educ.tion you co-p1eted?

15 14 0.) - Which of the foll_ing repre.enta your hou,ehold', total ye.rly
inca-e before t ••••?

17 15 0 .• · Many people cl.,.ify the-.el......ither white. Afric.n
~ric.n, ..l.n, Hl.,.nlc, "tlve ~rlcaD or aa-e other
background. What do you conalder your••U?

II l' 0.5· Pl•••• t.ll .. your ag•.
• 1.... tell .. which of the foll_lng
c.tegod.. lnelude. your ag.. You CaD .top .. when I r..ch your category.

20 11 0.'· S••

11 0
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FLORIDA PUBLIC SERVICE CO~SSION

PLETCHER BUILDING
101 EAST GADmS STllIET

TALLAHASSEE, FLOaInA 323"·0850

MEMORA'fDOK

TO

FRCH:

AGENDA:

April 20, 1"5

DIUCTOJl, DIVISION 01' UCOItDS AIm UPOaTIN'G (BAY61

DIVISION 01' APPEALS (BZAJU:NC OPPICZI. - SlaTS)

DOCDT MO. '411'O·TL • OO'O'ED aKnSIOIIS 1'0 RUL:B 25
f.l1', P.A.C., IHTDDCB»JCZ CAJUt.ID SBLBCT.IOM'

~
HAY k, 1"5 - UGOt.AJt AGDtDA - aULa ADOPTION· PUTIS'
HAY NOT PARTICIPATE

RULE STA'l"aS: ADOPTION NAY Be DI:PZUZZ)

SPBCIAL INSTRUCTIONS: I~\.SC\APP\WP\'.11'OTL .•CN

CASI MClGIOlDIJ)

On December 6, 199. the Commi••ion voted to propose reV1.10ns
to Rule 25-4.1.18, F .A.C., Inurexcbange carrier Select.ion, commonly
referred to .s the PIC (primary interaxchange carrier) rule. The
proposed changes to the rule would require that every letter of
agency (LOA) requesting • change in a customer'. .elected
interexc:hange carrier be a separate 40CWlHU1t and. could .noc be
combined with other type. of promot.ional mat.erial. SUch
promot.ional material would include such things a8 sweepatak.s
entitie., prize claims, checks or charity solicitations.

The rule was formerly nociced in the Plorida Admiaiatrat!ve
Weekly on December 23, 1994. The notice e.tablished January 13,
1995 as che date for a request for hearing or filing of comments.
January 18. 1"5, was set a. the hearing dat•.

Comments on t.he proposed rule were filed by TelecCIlBUDicat1on.
Resellers Association (T]tA); Frontier CoIn&uD.ication International,
Inc. (Frontier); one Call Communicat.iODa, Inc::. cOne call); LDOS
Conrnm!t":acions, Inc. and Wiltel, Inc. (lDDSlwtlTel); -Ud lIQ_owa.ar8.·· .--
Long-Distance, Inc. (HOLD).- In addition, Mel TelecOllllllUll1c:at1on.,
Corporation (Mel) filed a reque.t. for hearing on the rule, a
aMotion to Reschedule Hearing and a -Motion to Hold HeariD9 before
the Pull Commission-. AT&T Communications of the SOuthern Scat•• ,

·OOCUI".EHT,NtJt18ER-DATE

0.3.9_8_8 APR201
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Inco (AT&T) filed & pecit~o~ for & fo~l evidentiary proceeding
pur~uant to S.ctio~ 120.54(17), Florida Statutes, the so-c~lled

. -draw-out II provisicn.

On January :1, 1995. Chairman and Prehearing Officer,
Commissioner Clark, i ••ued Order No. PSC-95-0092-PCO-TI, denying
Mel'. motions to :eschedule the hearing and have the matter heard
by the full COmmisaion.

On January lS, 19'5. an informal rule hearing purauant to
Section 120.54(3), :lorida Statute., was conducted by the Division
of Appeals hearing officer. Parti.s participating included. Sprint
Communication. CCT:~any Limited Partnership (Sprint); ATilT; MCl;
LeOS and t.he Ccrr.::Ussion· scaff. All parti.. were SJiven full
oppor'tunity to cCl:U'i1ent on the rule and to inquire into the
position. of the s:af: and other parti... All parti•• were also
given the opporcu"ol:':'y to file pcst·hearlag co_nt.. Sprint, AT'T,
Mel, LeDS/WilTel a~d the Commi.sion staff t~k advantage of thi.
opportunity and s~mitt.d po.t-bearing comment•.

On March 7, 1995, t.he Commi.sion conaidered the ataff'.
recommendation and voted in to deny AT'T's request for a formal (
evidentiary proceeeing. Tbe Ce.aissioD'. decision was formalized
in Order No. PSC-SS-0374-FOF-TI, issued March 15, 1995 .

• 0

Thereafter, 0: March 17, 1995, the h.aring offieer's propo••d
final version ot :he rule was distributed to all parc:.ie. for
furt.her comment. Respon.e. on t.he propo.ed final ver8ioD were
received frol1l AT'':', HOLD, MCl and t.he at.aff of the Coani,••1on.
including bot.h CQr.~unieatioD. staff and Consumer Affaire staff.

DIIQlI'ICI

ISSVI 1; Should the Ce-ai••ion adept bear1Dg officer' a recaaneDd.ec!
final veraion of Il~le 25-4 . 118, F. A. C. u a.~ out. iA· Attacbllent 1?

REcoMMENDATION; "te•.

STAll ANALYSIS; As origia.lly proposed Rule 25-4.118 (3) (b). vould
bave been modified aa follows:

2

(3) (ltJ
cocnpany
lim1t.ec1

1":2e ballot or -let.ter .w:.1tted to. cha. iAteraxc:haDg9._ .._
requestin; a PIC cbaDge .ball 111<:1\14., but· DOt.· ~.
to, the following information (each sbAll '. be

~ _..-- ...,-..
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separa~ely stated) :
1. Cu.comer name, phone/acco\-l1c. number and a 'dre•• ;
2. Company and c.h••ervice to which the customer wisbes to
sub.cribe;
3. Stacement that the per.on reque.t.ing the change i,
authorized co request the PIC change; and
4. Cuscomar .ignature.

~'ih~·li.lC:;ie~;:f=='a~l:t.g.d='i~.r:!.g
f9r thAt; purpg... IVery such 1-es • r At aq.psy. ballA' 9 r
C:0eumant sball identify !;M t;eles;~DiF.tiAP. qwpeny tp
whish the .caie. i. baing sMa,",. The IMn ot dw latt.ar or

Et!i~i~~i#~!W~~~!~!i
~be pAoe: -I under.t&n4 ;bat. my .LqDa!;ure gn thi' fArm will
r ••ult in my in;erLATA lOng distansa telacgmgunieatigp•
• arvice aiM prA'dcle4 by (iD.-n ben tha paM of ruc
cartificated iQ~.ra¥ebeppe sgmpapy).-
(~) If a PIC change reque.t ra.~ta ~rom either a cuata.-r
iniciaced call or • requ••t v.rified by an .iDeS.peDeS.Dt thJ.rd
parc.y, c.n.. info~c.ioD ••t forth in. (3) (a)1.-3. above ,bal.l be
obtain.d frOID the cuac.omer.
(.g) S.llot.. or let.ters will be maintained by c.he IXC fora

aUL& JUAJt.DfG AND COIGIDITS

c.

At the rule h••ring, staff wit.Da•• , ~an T.ylor, in~cated

that st.aft believed rule ~nt. n.c::••••ry -to re4uce t.he nu.ber
of PIC change. tba~ OCC\&Z' without a aub.cribar' a CODaeDt. - (TR 10)
St.aff furthar iDClic::ate4 t'.hat 1n anaJ.yaiDtr .1....109 ce-pla1Dta t.ha~
appeared that in many c.... c::ca.umera 4i4 DOt ~.al1&e that they
were signing a document that would r ••ult ~ their 10Dg-~atance

service being cbangecl to aDOther carrier. . (TIt. 11) ftaff 1D4ic::at..cl
that PIC chang- ce-plainta wer. up duriDg 19'4 over 1'93 aDd that
at le.st for fir.t five aaonc.u of 1"., tbare was a raah ot
complainta relatiDg to aweepstakes and conteat entry forma which
reaulted in a PIC change. (Ta 1•• 15)

While c~Dtora aDd parti.. part1clpatiDg :lD thehearUlg
gen.rally agr.ed Wlint.Ddeci·· PIC c~. were ... prabl-. _ tbey did
not agree that t.he propo.ed rul. waa the be.t ·alt.rnative··...t tM.
time. (TIt 54) As was po.intecS out at the ageneSa at which the

3
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POST-KEAIlUfG C:OM'HZHTS

The four coepaniea filins poat-hearing commenc., AT.T, Mel,
LODS/WilTel, and Sp:-:'nc., weI". u:.anil8Cua in 'lrg'ing the COGIftli••ion to
cielay adoption of t.~e rule unt:'l the ICC has acted. ATilT furth.r
reic.eraced that the rule aa pr~.e4 would be -unduly reacrictive
ot inceraxchange carrier aarke;1n. accivitie. in Florida.- (p. 4)
Specifically, ATilT oppo••d. the ••p.rate document requir.menc which
would preclude ita \1a. of a check ... an incluc._nt to cbansa
carri.r.. AT.T ••••rt.d that c.be c:.becJc 1n.tZ'UlMftt bad. DOt bee:l
ahown co be cS.ec.ptive and. t.hac :.: va. unaware of a .ill9'la c:otIlP1.inc
:by a "101"1.<1& corwu::o.er claiaing to be 1I\1.1.d by cbe induc."DC.
ATlaT furc.her A••arc.ed that the re~ire~.nt of the propo••d rule
chat bold-faced c~e at l.ase :wica cbe .iz. of ocher c..xt on the
page of the ind.ucemar-t cou.ld l.ad to abaurcl rew1t.., e.g. huge t.ype
fonts which would f:'l1 up an a:~ire paga vit.h one a.ntenc.. (pp.
10-14)

ATilT reic.arat..~ :it.a belie= ~hat. the r ••trict.ive effects of the
proPO••d rule WO\11c! be CODtra.-y to the c:o-.1••ion'. ..nelate i;,
Chapter 3'''' to encoura.. coc;:etLtiOil in ehe tel.c~1c:at10ft.
marJeee place. AT.T concluded t~.at the te.ti-.ony ac hearL". bact noe /
produced .vidence of a ein91e cO:llpla1nc ..a1n.1: ATilT reav.lt1Dg tra-
it. u.e ot a CAeck LOA, t.hat ca.plaiDca were lazvely ctireccect to
thrae .pacific Ixc. not inc:lucU.. A:r6T aacl t!:aac .caft incU.c:acecl
thac .cme of the probl•• LOA8 cU.. aoc. invol". iftcIuc."D.ca tNc
failure to c~ly with the proviel0D.8 of e.1d..tiD9 aule 21-
".111 (3) ta) # P.A.C .• vlUc:b pr••c:r:i,be. c.U fona aDd COftteDC of U».a.
AT"T concluded •... ie wo\lld appear troe che record thac ... :if the
propo.ed rule revi.iona are adapeect, aD entire industry would be
peDalized for the malf..aanoe of a relatively few carrier., aDd
cu.co....r. will be depriVe<! of :~. benefit. of c:c.peeitioD ehae the
legi..lac~e baa aou9'bt to pr••erve.- (p. 1.)

ATilT· again expr••••ct it_ COftCeZ"D that eM rul.e a. f~acec!
m.ighc be aD unlawful re.ericcio:1 Oft clQ•••rc:ial ~ech. Tba c:c.p&Ily
aeace. t.hac there ia DO r-=:rd of co-plainta. .ieher ac the
CoaaJ.••iOD or the FCC, re1&:ing to cbe .111101\. of cbeck
.ndor• ..-ac LOA.- t!".at: AT.1' has _DC ouc. A'1".1' thua conclucSe. that
it i. cl.))atabl. whachar the prcpoaecl r ••criccioaa would _ezve &AY
stAte incereot••pecifically t.he el1a1ft&t"101l of .1.-1ag, aa4 it. 1.
noc .vident t"lat the rule pzopo••l 1. t:he l ...t r ••tr1e~iva _8\IZ'a
availilDle, a. requireCS by ehe coaecicuc1OQ.:A.1 te:,,;t. forgove.r.-.atal
limitation. on commercial ~.ech•

• (
".
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Unlike other pare i •• s~bmitting post-he.~in9 comme~ts, sprint
i~dicat.d that it -fully suppor~s separ~tins the letter of agency
("LOAR) trom any inducement. 1lI (p. 2) Sprint tur·:her noted that
'·combining the LOA with promotional inducements has the potential
for outright cecept.ion, or at the very le.st 1 for leading to
misunderstanding between consumers and carriers.- (p.) sprint
also took i ••ue with the staff's reference to sprint as to ·one of
the top three offenders of unau.thorized PIC chan;.s- du.ring the
informal h.aring. (p. 4) Sprint noted that according to the PSC'.
own statistica, Sprint had fever complaint. than otber major
carriers in 1993, and that its OYerall complaint rate va. doWn.
Sprint also claimed that t.he staff was in error by linking Sprint
to Matrix and GE Exchange as it'. marketing Agent and that the.e
companies should be hald accountAble for complaints directed to
their LOA inducements. (pp. 5-6)

LDDS/WilTel'l pole.-h.aring cOIIIIIents limply urgoec! the
Commission await the FCC's final rule to avoid cOle.ly and
unnecessary conflicts between jurisdiction••

The staff'. comment I Itated that ie. polt-bearing analysil of
lS percent ot c.he complaintl against Mel, AT~T, WilTel and Sprint (
indicated that there were two complainta, one agailUlt Mel, aDC1 one
.~ain.t sprint which dealt with check inducementl. Staff further
noted that the FCC's proposed rule a180 contained a 'require_ne
that the LOA be a separate dOC\1lllent the 801e purpole of which would
be to authorize a PIC change. Staff further stated that, in any
ca.e, given the high cOftlPlaint rate in Florida, it alight be
appropriate to have Florida specific PIC requirements, .veo there
were some conflict with the FCC national regulations. Staff agr.ed
with the partie.' comments at heariD; that specific language and
c.ype face requiremenc.. might be unnece.sary and produce Wldue
hardship for advertising. - The staff modified it' I rule propoeal ••
follows:

(3) (.) !yvy litter a f 'aDey. ballot; or 4eei-pc, by -1M gf
which • cuss;omcr san rwuelt a PIC sM.e ,hill be uled .ol.ly fer
that :gurpo.a. Evaa IUGh l.'her gf _DGY. ballOr. pr 4gs;uMne,
.hall identify the t.llcgwupic;atigy SQIIPAAY to which tbe .eaice
i. being c;hanq.d. Tbt page gf CM 1.s;c.r gr balloe ;oncalAW tbl
Q&AtfJDlr" sigpaturc Ib.ll IlIA sgMlip cl.,r and up.iqugpl
language ",hich sgoliAs thAr. the su,cgawr'l int'rLATA lqnq di.ty'.
telecommunicatioD' IfLai;. will hi cb,P9w! if chi l'tr.'1 pr Mllpt
is ligned.· SYrh language mult be ~rinted in type that ie gt

• (
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luffiei.", s1zl tp be elearly 1.g1;l,. It lOY plrt of I letter or
ballo, i. in • non-English langulge, thl l",er or ballot it.clt
mus, contain all r'levant; infermation in the la. Dgn-Engli,h
lanauaae.

Staff'. rule Ilso embedic. the provision r.quiring that
inducement printed in part in ~ non-Ingli.h language must contain
all ,s••ntill information in the ••me langulge.

SZARlNG OFPlesa'S .RO'OSID p~ VKRSIOR

aa••d on ch. various connents, heariDg' t ••tilftOny and exhibit.
and rule drlft.s and other sublni••iona by the parti•• and .tlff, the
Hearing Oftie.r formulat.d I proposed final v.rsion of the rule.
The propos.d final v.raioD built on the sugg.sted 1IIOclificatlOD. of
Mel and staff, adding modified or additional languag., ahOWft in
shading, IS follows:

Every 1••••••Ii -,e".y, ... ilo..... _ docu-.nt: ):)y _au of
which a c:u.tOller can r.qu••t a PIC'Cliiiiii .ha11 .. 'I" ...ie1y
ear ~ha. ~••• , 3ve~ .~.a let_....f ••••~', ••11••••••''lli''••hall cl.arly identify the tel.cOIIIlUnications company
to which the service is being changed. Thil page of the
doc:ument 1 e •••iloilo•• eontaininv the cu.toaaer' ••ignature

lea•• 'wi ai•• ef • .,. .'he••_. __he ,.,.. 'I
wa.'••'lfta -V .1....-... eft 'hi. .... w'll ••~le ~ -r
i:••••IaNfA 1... .,...... ...11.....'7; ••,,- ,.. -let
p.... itle. ..,. H.•••• M ..e eIII8 •••• el • , ••••••,
•••••••11 -.yJ • ' .. !IuFll ,cG_c; .ball bI slgrlX
legible end printed to tYR' at 181f t a. large al lAX PCbsr
t.xt AD the Mg.· Ifapy 'UCh dp;y-nr i. PAt Ned -alaly tar

J
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. -~ ,~ .-,..,.. ' .
••1101 t:. doc;ui".e:lt is lCitt..n in I B'D iI":' i 1ft lincililR'··Qt;,ber
JiulF §pql;i.ih . then the doc·'.nr, mu,t, c;on,ain ,7:1'·' i'llyari;
liifotmitIOO'''-in ~h. same n'D ill.! i.b langulge.

COJtMZN"1'S ON TO paoposm FINAL VDSIOIl

HOLD, AT.T, Mel and Staff responded to the Hearing Officer's
proposed final version of the ru1.. HOLD expr••••d it••upport
for the rule as modifi.d, reiterating it. belief that the blart of
the .LOA probl.m hal been lack of clarity in intora1Dg the cuatome:
that • PIC chang. i. being authoriz.d. (p. 2) HOLD believea the
rule will accomplish thae purpo... AT.T al.o .upport. the fin.~

v.rsioD, but 5u9ge.t.d the additioD of language to clarify that tl:e
LOA document must ic:lentify tbe n.w t.leeonnunicationa carrier ·.ve~

if that tel.communications provid.r uaes the faciliti •• of anothe~

carrier. II The obvious purpose of ehis c~ange is to -.nsure tha:
cuatomers who elece ••rvice provid~ by r •••llers . . . clearly
understand that the .l.ction . . . will r.ault in their .ervice
~ing provided by the r.seller ancl not by the Wlderlying carri.r .
, •. - (p.2) It appears to be common practiea for re.ellers to
trade on the gooc:i na.. of tbeir underlying aerviea prov~der, whoae
facilities are acually beiDg u.ed in long di.taDe. s.rvic.. Me! (
simply expr••••• ie SUppaR for the propo••d fiDal versioD. finding'
it -a significant illlprov.ment ov.r the rule as originally
propo••d-. (3/25/'5 letter).

Staff remain. cODcerned that the anything .bort of & .eparate
LOA requirement ..y not be effective to addre•• the problem of
unknowing or unintentional PIC chaagea. Cc.u.DicatiQ~ staff
points out that the proposed rule provision vhiela states that tb
LaP. doc:ument alU.t -explain ehe c:oaaequenc•• of that change for the
custom.r- is ambiguous. Staff state. it. belief that 10119 cliat.uce
provider. will vaDe to knov what they IDU8t explaiD, e. if. that the
LEe may charge tor the PIC change or that there i. aDOthe:r
UDd.rlying faciliti.s-baaecl cani.r. Staff al.-o C~Dt. that the
requir.ment for a type face -at l •••t a. large •• any other ttu¢ cn
the pag.- caD be undendnecl by pueeiDi ...11 t~ 011. ODe aide of
th. Pig. without any other writing. Ca.n.mication. aCaff conclude.
that. ehe :rule ..y be 4iffic:ult t.o enforc.. SOIMODe will have to

,int.rpret what misl.ading and deceptive vill mean ill a given
cont.xt. -

Conaumer Affair. IIltaft· a111O.. axpr••••~. -COIlcem t.hat: t:he
proposed final version of the rule ..y not be: a~te to addr•••

"'.op '4 ._
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PIC change problems encountered. Staff cites to scatiatics
indic\cing 214 sl~~ing complaints in the foureh quarter of 199•.
It is unclear how many of the.. were g.nel~ted by LOAs combined
wit:h ocher inducemenes, but staff conclu.de. ·we can find no
ju.t:ific:ation for eliminating the wording , .~ll be waed 801ely for
that purpose'" from the rule. ConsullMlr Aff~irs staff thus rellains
in favor of a sepa:;ate LOA require_nc. However, it is conceded.
that check inducementa have DOt been a major source of slamming
complaints. Consu~= Affairs st:aff would not oppos. wording which
allowed such check. within the definieion -.in91e purpose- QOCUMn:
if wording on the check indicated that ita sole purpose wa. to
effect a PIC change.

Consulller Affairs staff COIIIIDent. analyze .everal documents
which have lead to .1a..in9' complaints and conclude. that e1"..
propo.ed "lIlisleaci:1g and deceptive· standard will be too broad to
effectively enforc.. Staff op1n•• that - [t]her•••_ to be DO
compelling need fc= an IXC to coabine an LOA with another type of
doc:ument. • Example. of such documents are appended to this
recommendation as At:t:acbment 2.

JD:A1U1fG Ol'l':Icml' S GDZltAL CONCLUSIONS AND PINAL VDSIOB 0., )lULl

As sU1ll1M.rize~ in the following', the Rearing Officer has
concluded thac the rule as proposed should be modified.

Slamming, or u:'1aut:horized PIC changes l r ...ina a ... jor source
of complaints about long distance service in Florida. There were
approximately 1000 in 199'-

Some portion of tho.e complaints,. at lease for the firet 5
I'ftOJlths of 1.994 involveel - confusion about an LOA-. The.e included
sweepstak.s aDd cODte.t entry fOZ1U, Dut alao included otlser
documents such a. offers· for a1rliM frequent fly.r 1111••,
contributiOMI to .. charity and docwDent. which purpon: cmly to be
a -Letter of Agency· ..

Check endor.ement LQA.8, beins a single docwaent would be
prohibited by the rule .s propoH4. It does not appear that·there
live been a aigni.ficAnt nUilber of Florida complaints related to
check LOAs u.ed by che ..jar carrier~. 121 this rule...kiDg
proceeding l one was iaenti!iecl for NCl and one. far Spr~t. .ODe
were specifically identifiecl tor AT.T.

11
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Some problems with !"cAs resulted from failure to include
informAt;ion c'\r:'.n~ly requi:-ed by Rule 25-4.118 (3) <a), F .A.C, but
ocher LOA5 re~ulting in complaint. did contain that tnform&tion.

A great d.al of long distance traffic is ineeratate in nature
and major carriers have a vigorous advertising campaign for that
market, including the type of inducements plus LOAs, some of which
have ·lead to complainc. in Florida. Apparently, carriers such a.
AT~T, MCl and Sprint and large re••llers do not necessarily taylor
their advertising to local markets.

PIC changes affecting interstate traffic are governed by FCC
rule. . The FCC has prom~lgated a rule which would r.quire a
separate LOA document to be used only for effecting a PIC change,
much as the original rule propo••d by the Ccc.i.sion. Affected
pareies such as AT~T and. Met have filed CoaIl'Ient8 with the FCC:
opposing the rule a. being anti-cOIIIpetitive, restrictive of
legtimate marketiDti praceices, econoadcally burdenaome and
constitutionally infirm as impairing commercial speech. Ic i.
uncertain when tne FCC will ace OD its proposed rule, al~bou9'b the
comment period has passed &!lei i. now up to Pee scaff to uke •
recommendation. (

Parti•• critical of t.l:1e Ccxnmi••ion'. proposed rule rai••d
e.sentially the .... argumene. as preseneed to the FCC, with some
Florida specific exceptions, namely the mandate in Chapter 3'" that
t.he Commi.sion foater competition in the telecommunications market
where in the public interest.

Taking the presentations of the parties at face valUe, the
Hearing Officer conclude. tMt are legiti..t. concertUI with the
propo••d rule. The single docwDeDt requireaae.t of tba rule ••
propo.ed would eliminate foJ:1lUl of induce_nes which .... to be _11
received by the public and ben.ficial to ce-petitiOZl. specifically
cbecJc- LOAa , and perhaps other. wb.i.c.b bave DOt bee eM 8OUZ'Ce of
complaints. Moreovtlr, it appear. thae: 1MDY of tU ~t.
causing problema were infirm for reasona other than the fact thae
the LOA was combined with an induc....nt. Some don't. _et the
requirements of existing LOA CODC.Dt, or were confusing ev.n if •
single document. Taylorin9 such pr~t1ons soley to Florida couleS
atfect th~ availablility of incanti'~. apparently desired by tta
public anc~ would nece••arily Aa~ some inpact OD co~t of
aelvertiaing. Ganerally, two paps cost lIIOre thaD. ODe.

12
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While making the LOA a lepara~e document has a certain appeal
aa a straight fox lard a:.d obj.ctiv. mea.~re, there are no
a.surance. that. it would eli::linate or IUterially aff.ct the problem
of persons being lured to sign up for a new carrier in pursuit of
aome other reward or i~c':.lcem.ent. In fact. the exaUlpl.s o~

inducements complained abc~~ do generally indicate on their face
t.h&t a change of telephone service ia involved. To some extent, no
matter what form the adve~~ising take., aome will see a .isleading
inducement where others se. a clearly statea invitation.

The Hearing Officer also conclude. that there may be
legitimate concerns about :~e impact of the rule a.· proposed on
eommerical free speech. :'he· rule purport. to require c.rtain
statements to ce includ.: in the company'. advertising, to
prescribe a .eparat. doa:::ent fOrlll and to require specific: type
fonts in the text. While the Hearing Officer Deliev.. that the
Commission could prescribe virt~a11y any reasonable format for an
LOA as a free standing :-egulatory document, not 1nvolved. in
advertising, coupling fc=- and content r.quir....nt. with
~dver'tising in such & way as to restrict that. ..dium is
problematical. ~h.re wo~l~ be a colorable claim that the rule a.
proposed impinged on comme==ial tree speech.

The Commission exerc~s@s limited regulatory oversight of the
IXCs in Florida given t::. evolution of a competit.ive market.
Although consumer protec:~on from abusive practice. such .s
slamming remains a necess::y, a large number ot competitors have
been certified to compete ~or available business. The Commission
is thus faced wit.h the :ask of decicUng how to bal&Jlc. the
interests of consumers and competitors where specific practice. of
IXCs are called into que.tion. In this c:ase, the Hearing Officer
believes that the interea:. of co~etition and consumer. can be
served by a rule that :.. 1e.. r ••tric1:1ve than the rule a.
propo.ed. The problem, •• the Staff correctly point. OU1:, ia
crafting a rule that i·. exp~icit aneS enforceable. Attacbaent 1 i.
the Hearing. Officer'. at~el'lPt at that task, embodying c~nt.

received during and post-tearing and in re.ponse to the propo.ed
final version. The rule r.::. is 1••• re.trictive than the propo.ed.
FCC rule. in that it has no ••parate d.ocumenc requirement.
Presumably, it would not ca~.e any major revamping of a~erti.ing
~o fit Florida standards.

A sUmmary of the-majo::- cnang•• e"o·-the rule (shown ·1n· .hadeeS
texc) is as follows:

13
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1. The se':)a:a.te document requremenc for LOAs has been
removed; •

2. The refe:ance to t~J telecommunications company to which
service is being changed muat identify the actual service
provider setting charges, not an underlying facilities based
earrier whose service is reaold;

J. The specific statement and type font requirement have been
eliminated. Instead a atatement that the cuatOlDer's signature
will effect a service chaD.e ia required along wi th a
statement of what comes with it, to wit, that there can only
be one service provider per number and. that the LEe .....y charge
for the switch;

4. A s:andard of -misleading or deceptive- for the document is
established and a definition added.

S. A section on non·Eng11.h documents is added.

14
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ATTACHMENT 1

and through a .equence of praapt.s, c:onfiz:ma the customer' •

requested change; or

requesting such change; or

CODING: Words underlined are acldition8; words in
et~e" .a••~.a type are deletions from existing law.

(b) the customer initiates a call to an automated 800 number

"(c) the customer's requested change is verified through a

qualified, independent firm which i. unaffiliated with any IXC; or

(d) the IXC has received. c:uatomer request to chaDge hi. PIC

and has reapon4ed within three day. by mailing of an information

package that includes a prep&1c!, returnable postcarcl and an

additional 14 days bave past before the rxc submits the PIC change

to ehe LE~. The ~nforll\&tion·package should =~tain any, information

required by Rule 25-4.118(3).

,- 1 25-4.118 Interexchange Carrier Selection
( "

2 (1) The primary interexc:hange company (PIC) of a customer

shall not. be changed wit.hout t:he customer'. authorization. A local

exchange company (!.EC) shall acct"'Qt PIC change request.s by

telephone call or letter directly from its customers.

(2) A LEe shall alao accept PIC change requests from a

certificated interexchange company <IXC) acting on behalf ot the

customer. A certitied IXC t.hat will be billing in its name may

submit a PIC change request, other than a customer-initiated PIC

change, directly or through another IXC, to a LEe only if it has

certified to the LEC that at. leaat one of the following actions has

oc:ourred prior t.o the PIC change request:

(a) the IXC has on hand a ballot or letter from the customer
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2 company re~esting a PIC change shall include, but not be limited

3 to, the following information (each shall be separately stated) :

1 (3) (a) The bQ:lot or letter submitted to the interexchange
".

I
\

4

5

1. Cuscome= name, phor.e/account number and address;

2. Company and the service eo which ~he customer wishes to

6 subscribe;

7 3. S:atement that. the person requesting the change is

8 authorized to reque.t the PIC change; and

9

10

4. Customer signature.

11 m4ans of which • customer C~~ request a PIC change .hall e. ~.e.

aP'"'""f!!&~ac~~-aDot~~~The ~17e of the _
~.'·e"-~::~""'~'i,,~••·i .':". ,,", ~1IJI

\

telecommunications-:=+4~iio ('~~.. ~.... ---- .13 ••eWfte!!t shall~ identify the

14 company to which the service is being changed.,

15

16 l ••'e~ •• eall•• containing the customer'. signature shall contain

17

18

19

20

21

22

23
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1 will res~tle in P!l7' i!'t::rUe':'A lsp.! eiistaftee eeleeeM\tftieae.iene

•• FPSCtfte "alllle

'.

--:.">l4~_:r.ll;r .. ....t~~ lj~""'~ ~ .. ,. .- - -.

Aerepreviaee ey
ee!'tli:fieaeel! in!!reKeha!'l!e ee"'Paey).·

(ge) Ballots or letters will be maintained by the IXC for a

CODING: Words underlined are additions; word. in
••~e" tM'.".A type are deleeions from existi~g law.

(~.) If • PIC change reque.e re8Ulcs from either • customer

initiated call or • request verified by an independent th1rc! party,

the information set forth in () (.)1.--3. above shall be obtained

from the customer.

perioc:i of one year.

(ll) CUstomer requests for other .ervices, such as travel card

2
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l service, do net cons:itute a change in PIC.

2 (S) Charges for unauthorized PIC changes and higher usage

3 races, if any, over the rates of the preferred company shall be

" credit.ed co the customer by ~he IXC ~-espc.nsible for the error

S wit.1Ain 45 days of notificacion. Upon notice from the cust:.OINIr of

, an unauthorized PIC change, che LEC shall change the cust.omer back

7 to the prior IXC, or anot.her of the cust.omer's choice. The change

• must be made w:'thin 24 hours excepting Sacurday, Sunday and

9 holidays, in which cas. the change shall be made by the end.of the

10 next. business day. In the case where t.he customer disputes the

11 ballot or letcer, the IXC appearing on the ballot./letter will be

12 responsible for any charge. incurred co change the PIC of the

13 customer.

14 (6) The IXC shall prOVide the following disclosure. when (

15 soliciting a change in service from a customer:

16 Ca) Identification of the IXCi

17 Cb) That the purpo.e of visic or call is t.o solicit. change

18 of the PIC of the cusc.omer;
-,

(c) That che PIC can not be changed unl••• the cusComer

20 authorizes the change; and

21 (d)
,-

Any additional information •• referenced in Rul. 25-

22 24.490Co&).

23 Specific Authority 350.127(2), F.S.

24 Law Implemented 3'4.01, 364.1', 3'4.285, P.S.

2S History: 3/4/92.
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